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some time plaintiff demanded two cars per week, which request was not com- 
plied with. Still plaintiff continued to demand and receive and defendant to 
ship the ice in spite of fact that plaintiff had not paid for prior shipments, 
according to the contract. Plaintiff did not refuse to receive ice until after 
the time limited for making deliveries. Held, (Timlin, J., dissenting), that 
the right of the buyer to sue for damages from the delay in the shipments 
according to demand was not surrendered. Anderson v. Savoy (1908), 
— Wis. — , 118 N. W. 217. 

A waiver is the voluntary and intentional relinquishment of a known right. 
2 Mechem, Sales, § 1071. The leading opinion in the principal case holds 
that plaintiff's conduct in receiving and defendant's consent to ship ice not- 
withstanding the delayed payments, are perfectly consistent with the plaintiff's 
retention of his right to damages for the delay in shipping according to his 
demand. The dissenting opinion does not sustain this view for two reasons. 
First, the ice was delivered as demanded. After one demand was not com- 
plied with other and different ones were substituted. As the orders were 
given orally by telephone it is a question of fact whether the parties under- 
stood the later mode of delivery to be satisfactory. Second, after the defend- 
ant's first refusal of one of plaintiff's demands there was thereafter a total 
breach of the contract. The plaintiff could not treat the contract as in force 
and also as broken. He elected the former and waived the breach. He can- 
not treat the repudiation both as a breach and as no breach at the same time. 
Woodman v. Blue Grass L. Co., 125 Wis. 489. The two opinions in the princi- 
pal case seem to turn on the views of the judges as to whether holding the 
contract as modified by mutual agreement still a binding contract was a con- 
clusion of law or a conclusion of fact. As the changes were made verbally 
by telephone there seems to be strong reason in holding it a conclusion of fact. 
The substantial difference in principal between the two, however, is often 
shadowy, as shown in Clark v. Chicago, M. & St. P. Ry. Co., 28 Minn. 69. 

Street Railroads — Collision With Person on Track — Contributory 
Negligence.— Plaintiff was riding with her husband, who was an experienced 
and competent driver, along a street in which was a street railway. She had 
.nothing to do about driving the horse, and made no suggestion about the 
railroad track or cars, and neither assumed nor felt any responsibility for the 
management and control of the team, but deferred entirely to the judgment and 
experience of her husband. The team collided with a street car, the collision 
being caused partly by the contributory negligence of the husband, and as a 
result the wife sustained personal injuries. On motion to set aside a verdict in 
favor of plaintiff, held, that the jury did not commit a manifest error in find- 
ing that the wife was not justly chargeable with culpable negligence for fail- 
ing to look or listen for an approaching car or for any other acts of omission 
or commission on her part connected with the drive. Dennis v. Lewiston, B. 
& B. St. Ry. Co. (1008), — Me. — , 70 Atl. 1047. 

It was contended that the verdict in favor of the plaintiff should be set 
aside not because the negligence of the husband was legally imputable to her, 
that doctrine being expressly rejected in a previous decision of this court, but 
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for the alleged reason that she, herself, was guilty of negligence which con- 
tributed as a proximate cause of the injury. It seems to be a well settled doc- 
trine that the guest or passenger is bound to exercise due care and caution 
as well as the driver, and if the negligence of the person contributes in any 
way approximately to the accident, such negligence will bar a recovery. Chi- 
cago City R. Co. v. Wall, 93 111. App. 41 1 ; West Chicago R. Co. v. Dedoff, 
92 111. App. 547; Bush v. Union Pacific R. Co., 62 Kans. 709; Whitman v. 
Fisher, 98 Me. 575; Smith v. Maine Cent. R. Co., 87 Me. 339; Anderson v. 
Metropolitan St. R. Co., (Supr. Ct. App. T.) 30 Misc. (N. Y.) 104; Galveston 
v. Kwtac, 72 Tex. 643. In an action brought by a passenger who received 
injuries while riding as a guest of her husband, it is not error to charge that 
she should exercise reasonable care to learn of the danger and avoid injury. 
Ulrich v. The Toledo Consolidated Street Railway Company, 10 Ohio Cir. 
Ct. R. 635. The degree of care to be exercised varies with the circumstances 
and emergencies and the fact that the deceased was silent does not follow as 
a matter of law that she was negligent, that being a question for the jury. 
Hoag v. N. Y. Cent. & H. R. R. Co., m N. Y. 199. It is the duty of the 
passenger, when he has the opportunity to do so, as well as of the driver to 
learn of the danger, and avoid it if practicable. Smith v. Maine Central Rail- 
road Company, 87 Me. 339; State v. B. & Me. R. Co., 80 Me. 430; Brickell 
v. N. Y. Cent. & H. R. R. R. Co., 120 N. Y. 290, 24 N. E. 449. The facts 
in the principal case are even more favorable to a recovery than are those in 
some of the cases cited. The case of Whitman v. Fisher, 98 Me. 575, is dis- 
tinguishable from this case inasmuch as the wife knew that the horse was 
blind and consequently a greater degree of care should have been exercised. 
A recent case advances the doctrine that it is not the duty of the teamster's 
helper to see that he acts prudently in the absence of knowledge or reason to 
believe that he is not a careful driver or a prudent man. Agnew v. Metro- 
politan St. Ry. Co., 125 Mo. App. 587. 

Wills — Construction — Presumption Against Disinheriting Heirs. — 
Testator gave all personalty and a life estate in his realty to his wife. The 
fourth paragraph of his will read : "The following number of acres of land 
I have given my children by deeds already free as a part of their share, John 
G. Zimmermann twenty-three 23 Conrad Zimmermann twenty acres 20 
Anna Karp thirty acres 30 all I intended to give her by this instru- 
ment Barbara M. Southgate twenty acres 20." The will was in the hand- 
writing of the testator. Evidence showed that there had been no quarrel or 
misunderstanding with Anna Karp, who was testator's daughter. Held, tin* 
as to the estate over on the termination of the life estate in the realty, testator 
died intestate, and that Anna Karp is entitled to share with other heirs in the 
distribution of the real estate in question. Southgate et al. v. Karp et al. 
(1908), — Mich. — , 118 N. W. 600, 15 L>et. L. News 891. 

The facts, standing alone, mark this as a case of unusual interest. It was 
determined in the Circuit Court that Anna Karp should receive no share in 
the testator's realty, and while the Supreme Court's reversal of this finding 
is undoubtedly well advised, it is illustrative of the diversity of opinion that 



